NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
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STATE OF W SCONSI N : | N SUPREME COURT
State of Wsconsin ex rel. Janes L.J.,
Petitioner, FILED

V. APR 19, 1996
Crcuit Court for Walworth County, oot o
t he Honorabl e Janmes L. Carlson, Presiding, Madison, Wi

t he Honorabl e Stephen A Si manek,
Chi ef Judge, Diane J. and
VWal worth County Child Support Agency,

Respondent s.

Petition for supervisory wit. Denied.

SH RLEY S. ABRAHAVBQN, J. This case is before wus on
certification, Ws. Stat. § (Rule) 809.61 (1993-94),' of a petition
for a supervisory wit. The petition was brought by Janmes L.J.
(petitioner) directing Janes L. Carlson, judge for the circuit
court of Walworth County, and Stephen A. Simanek, chief judge of
the Second Judicial Admnistrative D strict, to honor the
petitioner's request for substitution of judge pursuant to Ws.
Stat. 8§ 801.58(1). W deny the wit and affirm the chief judge's

deni al of substitution.

1 Unl ess otherwise noted, all future references are to the

1993-94 vol une of the Wsconsin statutes.
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This case presents two issues. The first issue is whether the
court of appeals has jurisdiction to hear a petition for a
supervisory wit relating to a <chief judge's ruling on a
substitution request. If we determne that the court of appeals
has jurisdiction to review a chief judge's ruling in a substitution
request, the second issue is whether, as a matter of law, the
substitution request in this case should have been denied because
it was not tinely.

W conclude that the court of appeals has jurisdiction to hear
a petition for a supervisory wit relating to a chief judge's
ruling on a substitution request. The court of appeals has
jurisdiction over "all actions and proceedings in the courts in the
district." Ws. Const. art. MI, 8 5(3); Ws. Stat. 8§ 752.02. The
substitution request in this case arises in a nonsummary contenpt
proceeding® pending in a circuit court in the district.
Accordingly, the court of appeals wth jurisdiction over the
contenpt proceeding has jurisdiction over a substitution request
arising in that proceedi ng.

W also conclude that because the nonsummary contenpt
proceeding initiated against the petitioner is attached to and

derived from the previously initiated action against the

2 For the distinction between summary and nonsummary cont enpt

proceedi ngs, see Ws. Stat. 8§ 785.03(1)(2); Upper Lakes Shi pping v.
Seafarers' Int'l Union, 22 Ws. 2d 7, 17, 125 N W2d 324 (1963);
Marna M Tess-Mattner, Contenpt of Court: Wsconsin's Erasure of
the Blurred Distinction Between Gvil and Oimnal Contenpt, 66
Marg. L. Rev. 369, 374-75 (1983).
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petitioner, the petitioner's substitution request was untinely. W
therefore affirm the denial of the petitioner's request for
substitution and remand the cause to the circuit court for further
proceedi ngs consistent with this opinion.
l.

The procedural facts giving rise to this case are not in
di sput e. The petitioner's request for substitution arose from a
contenpt petition filed on May 19, 1994, by the Walworth County
Chi |l d Support Agency® alleging that the petitioner was in arrears
on paynent of child support and requesting that the circuit court
find the petitioner in renedial contenpt. The original action from
whi ch the support order arose was a paternity action; Judge Carl son
had been assigned to the paternity action on April 2, 1990.

Judge Carlson denied the petitioner's substitution request on
the ground that it was not tinely. The petitioner sought review of
the denial of the substitution request by Chief Judge Sinmanek

pursuant to Ws. Stat. § 801.58(2).% Chief Judge Simanek affirned

3 The Walworth County Child Support Agency is also a
respondent in this case.

“ Ws. Stat. 8§ 801.58(2) provides inter alia: "If the judge
naned in the substitution request finds that the request was not

tinmely . . . that determnation may be reviewed by the chief judge
of t he j udi ci al admni strative district . . . if t he
party . . . files a witten request for review"

In State ex rel. Town of Delavan v. Walworth Co. Grcuit
Court, 167 Ws. 2d 719, 722 n.4, 482 N W2d 899 (1992), the court
stated: "W do not decide today whether review by the chief judge
was a necessary prerequisite to appeal to the court of appeals.”
This issue is not before this court in this case.
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Judge Carlson's order, and the petitioner filed a petition for a
supervisory wit in the court of appeals.

1.

The first question we address is whether the court of appeals
has jurisdiction to hear the petitioner's request for a supervisory
wit. The nature and scope of the court of appeals' appellate,
supervisory and original jurisdiction are set forth 1in the
constitution and the statutes.

Wsconsin Const. art. VII, 8 5(3) provides that the court of
appeal s shall have such appellate jurisdiction as the |egislature
may provide, but shall have no original jurisdiction other than by
prerogative wit. Furthernore, according to the constitution, the
court of appeals may issue all wits necessary in aid of its
jurisdiction and shall have supervisory authority over all actions
and proceedings in the courts in the district.®> Wsconsin Stat.
8§ 752.02 simlarly provides that "[t]he court of appeals has
supervisory authority over all actions and proceedings in al

courts except the supreme court."®

> Ws. Const. art. VII, 8§ 5(3) provides as follows:

The appeal s court shall have such appellate jurisdiction
in the district, including jurisdiction to review
admnistrative proceedings, as the legislature may
provide by law, but shall have no original jurisdiction
other than by prerogative wit. The appeals court nmay
issue all wits necessary in aid of its jurisdiction and
shall have supervisory authority over all actions and
proceedings in the courts in the district (enphasis
added) .

® See also Ws. Stat. § 752.01, which provides as follows:
4
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The court of appeals has previously grappled with the issue of
whether it has jurisdiction to review the denial of a substitution

request on a petition for supervisory wit.’ In State ex rel.

Gl boy v. Waukesha Co. Grcuit Court, 119 Ws. 2d 27, 349 N w2

712 (Ct. App. 1984), the court of appeals had concluded that it
could not exercise original jurisdiction when a petition for a
supervisory wit pertained to a chief judge's denial of a
substitution request. Reasoning that under SCR 70.19% a chi ef
(..continued)

Jurisdiction.

(1) The court of appeals has appellate jurisdiction as
provi ded by | aw.

(2) The court of appeals has original jurisdiction only
to issue prerogative wits.

(3) The court of appeals may issue all wits necessary
inaidof its jurisdiction.

" Wsconsin Stat. § (Rule) 809.51(1) states that "[a] person
may request the court [of appeals] to exercise its supervisory
jurisdiction or its original jurisdiction to issue a prerogative
wit over a court and the presiding judge, or other person or body,
by filing a petition and supporting nenorandum . "

8 SCR 70.19 (1996) provides, in pertinent part, as foll ows:
Duties of the chief judge.

(1) The chief judge is the admnistrative chief of the
judicial admnistrative district. The chief judge is
responsible for the admnistration of judicial business
in circuit courts within the district, including its
per sonnel and fiscal managenent . The  general
responsibility of the chief judge is to supervise and
direct the admnistration of the district, including the
judicial business of elected, appointed and assigned
circuit judges.
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judge's actions on a substitution request "constitute the discharge
of admnistrative duties as the admnistrative chief of the
judicial district,” Glboy, 119 Ws. 2d at 30, the court of appeals
in Glboy concluded that such admnistrative actions were beyond
the scope of the jurisdiction conferred upon the court of appeals
under Ws Const. art. MI, 8 5(3) and Ws. Stat. § 752.02.

Focusing on |anguage in the constitutional provision and in Ws.
Stat. 8§ 752.02 stating that the court of appeals has supervisory
jurisdiction over "actions and proceedings" in the courts, the
court of appeals reasoned that a chief judge's admnistrative
actions were neither actions nor proceedings as those terns are
used in the constitution and the statutes. ld. at 30-31. The
court of appeals took the position that because the chief judge is
acting in an admnistrative capacity, the chief judge's decision is
reviewable only by this court, which under the constitution "shall
have . . . admnistrative authority over all courts.” Ws. Const.

art. V1, 8§ 3.

(..continued)

(3) In the exercise of his or her gener al
responsibility, the chief judge has the follow ng
duti es:
(a) Assignnment of judges wthin

each j udi ci al

district
(b) Mai ntenance of a system for and effective

nmanagenent of case flow through the judicial
admni strative district.
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In its certification nenorandum to the court in the instant
case, the court of appeals raises the question of whether G| boy
remains good law. The court of appeals points out that in State ex

rel. Swan v. Elections Bd., 133 Ws. 2d 87, 394 N W2d 732 (1986),

this court characterized as "well reasoned” the Glboy court's
conclusion that the court of appeals "has no supervisory
jurisdiction over the chief judge of a judicial admnistrative
district acting in his admnistrative capacity.” Swan, 133 Ws. 2d
at 91.

As the court of appeals points out, however, in the subsequent

case of State ex rel. Town of Delavan v. Walworth Co. drcuit

Court, 167 Ws. 2d 719, 482 N W2d 899 (1992), this court stated
that "[we. . . do not review Glboy today and nmake no
determnation as to whether Glboy is a correct interpretation of
the law " Delavan, 167 Ws. 2d at 723 n.4.°

Having now had occasion to review Glboy, we reject its
interpretation of Ws Const. art. WVII, 8 5(3) and Ws. Stat.
§ 752.02.

® The Delavan court reserved judgment on G| boy because the

"sole issue” 1n that case concerned "whether sec. 801.58(7)
[creating an unqualified right to substitution when further circuit
court proceedings are necessary after remand from an appellate
court] applies in a ch. 227 judicial review" Delavan, 167 Ws. 2d
at 721. The Delavan court nevertheless referred to G| boy because
the court of appeals had relied upon Glboy when stating, in its
certification nenorandum that it was "unable to nmake a
determnation that wll conpel the chief judge of the judicial
admnistrative district to act if that determnation is contrary to
the chief judge's decision." Delavan, 167 Ws. 2d at 722 n. 4.
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W conclude that Ws. Const. art. VII, § 5(3) and Ws. Stat.
8§ 752.02 authorize the court of appeals to exercise its supervisory
authority over a chief judge who is ruling on a substitution
request. The constitution expressly vests the court of appeals
with supervisory authority over all actions and proceedings in all
courts except the suprene court. The statutes restate this grant
of authority. W conclude that a substitution request is
i nseparable from the wunderlying action or proceeding in which
substitution is requested and therefore the court of appeals has
supervisory authority over a chief judge ruling on a substitution
request .

In Glboy, the court of appeals |ooked only to the chief
judge's role in the substitution request, | abeled it an
admnistrative function rather than an action or proceeding and
concluded that it had no authority over admnistrative actions.
The court of appeals failed to consider the context in which the
chief judge was acting. The issues of whether a substitution
request is tinely or whether substitution is available raise
qguestions of law regarding the interpretation of a statutory right.

Al though the subject of judicial substitution affects the
admnistration of the courts, the exercise of the statutory right
to substitution in any particular case raises a question of |aw
rather than a question of court admnistration. The circuit
judge's ruling on a substitution request is thus a judicial

deci sion rendered as part of the underlying action or proceeding.
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Because the court of appeals has jurisdiction over the underlying
proceedi ngs in which a substitution request arises, it should al so
have jurisdiction over the legal issues raised in the substitution
request itself.

Furthernmore, interpreting the constitution and statutes to
allow the court of appeals to exercise jurisdiction over a petition
for a supervisory wit relating to a chief judge's denial of a
substitution request represents sound appellate practice. Under
our constitutional division of appellate functions, the court of
appeals is designed to retain "a close relationship to the circuit
court in respect to the superintending control of circuit court
functions.” Swan, 133 Ws. 2d at 93. Hence the court of appeals
is better suited to decide these issues and thereby provide a
consistent, uniform interpretation of the substitution statutes.

In G lboy, the court of appeals intimated that before it could
exercise appellate review of the chief judge's denial of the
substitution request, the aggrieved party had to apply for a wit
of mandanmus to the circuit judge to conpel the judge to perform an
act the judge already had refused to perform @G|l boy, 119 Ws. 2d
at 32-33, (citing State ex rel. Dept. of Agriculture v. Aarons, 248

Ws. 419, 423, 22 NW2d 160 (1946)). In Aarons the suprene court

acknowl edged that petitioning the circuit court for a wit of

 In Glboy, the court of appeals suggested that the proper
forumfor the chief judge's denial of a substitution request is the
suprene court rather than the circuit court or court of appeals.
State ex rel. G lboy v. Waukesha Co. Grcuit Court, 119 Ws. 2d 27,
33, 349 NW2d 712 (1984).
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mandanus after the circuit court had already denied relief would
ordinarily be a usel ess act.

No one disputes that a person aggrieved by a chief judge's
ruling on a substitution request is entitled to appellate review of
the chief judge' s decision. Del aying an aggrieved party's
opportunity for review of a circuit judge's or chief judge's
substitution decision until review of the final disposition of the
case mght deprive that party of the statutory right of
substitution and might be wasteful of judicial effort.*

Accordingly we conclude that the court of appeals has
jurisdiction to review a chief judge's ruling on a substitution
request. Glboy, 119 Ws. 2d 27, is hereby overruled. W also
overrule the |anguage in Swan suggesting approval of the holding

and reasoning of Glboy. Swan, 133 Ws. 2d at 91

1 dting Ws. Const. art. VII, 8 5(3) (the court of appeals
"shall have no original jurisdiction other than by prerogative
wit") and Ws. Stat. 8§ 752.01(2) ("[t]he court of appeals has
original jurisdiction only to issue prerogative wits"), counse
for the petitioner also argues that this case falls within the
constitutional and statutory provisions authorizing the court of
appeals to exercise original action jurisdiction by prerogative
wit. W need not revisit this issue, also discussed in Swan
because this case falls within the court of appeals' "supervisory
authority over all actions and proceedings in all courts except the
suprene court." Ws. Const. art. VI, 8 5(3); Ws. Stat. § 752.02.

10
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[,

The second issue presented concerns the petitioner's claim
that because his substitution request was brought within the tine
limts prescribed by Ws. Stat. 8 801.58(1), the judges erred when
they ruled that his request was untinely. Wsconsin Stat.
8§ 801.58(1) requires that a substitution request be filed preceding
the hearing of any prelimnary contested matters "and, if by the
plaintiff, not later than 60 days after the summons and conpl ai nt
are filed or, if by any other party, not later than 60 days after
service of a sumons and conplaint upon that party." Because he
filed his substitution request 17 days after the contenpt
proceedi ng against himwas initiated, the petitioner reasons that
he was well wthin the 60-day statutory limt and was therefore
entitled to substitution.

The petitioner's claim that he was within the tine [imts
prescribed by Ws. Stat. 8§ 801.58(1) rests on his argunent that a
nonsunmary contenpt proceeding is separate and distinct from the
underlying action to which it is related. Accordingly, the
petitioner urges, the 60-day period within which he was entitled to
request substitution nust be neasured fromthe date in 1994 when he
received notice of the contenpt proceeding rather than from the
date in 1990 when the underlying paternity action giving rise to
the contenpt proceeding had been commrenced. In other words, the
petitioner contends that when a contenpt proceeding is inaugurated,

the offending person thereby becones a party to that proceeding.

11
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Brief for Petitioner at 25.

Gting the court of appeals' decision in MCGee v. Racine Co.

Crcuit Court, 150 Ws. 2d 178, 441 NW2d 308 (C. App. 1989), the

petitioner points out that contenpt proceedings are, as the MGCee

court stated in its decision, "sui generis"; they are "neither

civil actions nor crimnal prosecutions within the ordinary neaning
of those terns." McGee, 150 Ws. 2d at 184. If a contenpt
proceeding is not a civil action, the petitioner reasons, then the
contenpt proceeding initiated against himis necessarily distinct
fromthe underlying civil action to which it is related.

Wiile a contenpt proceeding may be "sui generis,"” we disagree

with the petitioner's conclusion that it is therefore a separate
proceedi ng for purposes of the substitution statute. Rat her than
constituting a separate proceeding for purposes of substitution, a
contenpt proceeding is called into being by, dependent upon, and
addressed to the underlying action in which it arises.!?

This wunderstanding of the relationship between a contenpt
proceedi ng and the principal action fromwhich it is derived draws

support from the contenpt statute itself. Wsconsin Stat.

12 The petitioner attenpts to bolster his argunent that a

contenpt proceeding is distinct from the underlying action by
noting that a nonsummary contenpt procedure not only requires
notice, but a separate hearing or trial on the contenpt charge.
Ws. Stat. 8§ 785.03(1)(a); Cower v. Marinette Co. Crcuit Court,
154 Ws. 2d 1, 8-9, 452 NW2d 355 (1990). W reject this argunent
as well. The fact that a court nust hear new evidence in a
nonsunmmary contenpt hearing does not transformthat hearing into a
distinct action, but rather augments the already existing record in
the principal action.

12
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8§ 785.03(1)(a) states that a person seeking inposition of a
contenpt sanction should "fil[e] a notion for that purpose in the

proceeding to which the contenpt is rel ated" (enphasis added). The

Judi ci al Counci | Conmttee note appended to Ws. St at .
8§ 785.03(1)(a), noting that "the relationship between a contenpt
proceedi ng seeking a renedial sanction and the proceeding out of
which it arose was not clear"” under prior law, states that "[t]his

section nakes it clear that the notion filed in the principal

proceeding is the proper procedure to be used" (enphasis added).
The court has frequently referred to drafters' notes for help in

gleaning legislative intent and interpreting the statutes. State

v. Lee, 197 Ws. 2d 960, 965 n.3, 542 N W2d 143 (1996) (collecting
cases). Here those notes underscore what the statute itself
signifies: that a contenpt proceeding is part of the principa
action in which that proceeding is filed, heard and deci ded.

The petitioner relies heavily on Kroll v. Bartell, 101 Ws. 2d

296, 304 NwW2d 175 (C. App. 1981). In Kroll the court of
appeal s, having stated in dicta that "[a] contenpt proceedi ng under

sec. 295.03(1), Stats. (1977)" is a “"special proceeding, "

13 Wsconsin Stat. § 295.03(1) (1977) was an earlier version
of the contenpt statute. It was repeal ed and replaced by chapter
785 in My of 1980. See 88 10-11, <ch. 257, Laws of 1979.
Wsconsin Stat. § 295.03(1) (1977) provides, in pertinent part:

Upon a verified petition alleging msconduct under s.
295.01, the judge in the principal action, or another
judge if the original judge is unable to act, may take
jurisdiction of the special proceeding of contenpt and
I ssue any necessary process, including but not limted
to an order to show cause . :

13
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concluded that an alleged contemmor "becones a 'party' to the
contenpt proceeding, not to the principal action.” Kroll, 101
Ws. 2d at 302. Therefore, the Kroll court concluded, under Ws.
Stat. 8§ 801.58(1) an alleged contemmor had 60 days fromthe date of
bei ng served with the necessary process in the contenpt proceeding

to file a substitution of judge request in relation to that

pr oceedi ng.
As the petitioner hinself acknow edges, however, Kroll 1is
di stinguishable on its facts. Brief for Petitioner at 26. The

all eged contemmor in Kroll was a witness rather than a party.

Unlike the petitioner in the instant case, who had been a party in
the underlying action for four years at the time the contenpt
proceeding at issue here was initiated, a witness would have no
occasion to file a substitution of judge request prior to the
initiation of a proceeding alleging that the wtness was a
contermor. A witness agai nst whom a contenpt proceedi ng has been
filed should arguably be accorded the sane tine period in which to
file a substitution request that the parties to the action would be
all owed. However, that question is not currently before us and has

not been briefed.

1 In his review of Judge Carlson's denial of the

petitioner's substitution request, Chief Judge Sinmanek wote as
fol | ows:

The Kroll case dealt with a significantly different set
of facts and is easily distinguishable. In Kroll a
contenpt action was commenced against a non-party
wi tness for disobedience of a Court Order to not dispose
of property. That contenpt action was a new action only

14
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What is before us today is the question of whether one already
joined as a party, whose opportunity to request a substitution of
judge has long since Ilapsed, can nevertheless revive that
opportunity through a subsequently initiated contenpt proceeding

nam ng that person as a contemor. Kroll does not address this

guestion and therefore does not support the petitioner's position.

As both Judge Carlson and Chief Judge Sinanek observed in
ruling on the petitioner's substitution request, if the petitioner
is correct in asserting that a contenpt proceeding should be
treated separately fromthe principal action in which it arises, a
party to an underlying action could request a substitution every
time a notion alleging that party's contenpt was filed. Counsel
for the petitioner conceded that under the petitioner's theory, if
a person were served with ten separate contenpts in relation to one
underlying action, that person would be entitled to request ten
judicial substitutions.

A statute should be construed so as to avoid absurd results.

State v. Peete, 185 Ws. 2d 4, 17, 517 N W2d 149 (1994). The

petitioner's interpretation of the contenpt statute would produce
such results, as the facts of the case before us illustrate. Since
the initiation of the underlying paternity action in 1990, the

(..continued)
as to the witness, a non-party to the underlying action.
Therefore, the substitution request by the non-party
witness was tinely. That is clearly not the case here.
Judge Carlson has had this case for over four years.
The request of the respondent, a party, to substitute
anot her judge for Judge Carlson is not tinely.

15
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petitioner has been found in contenpt three tinmes for nonpaynent of
child support. Had each finding of contenpt been grounds for
judicial substitution, scarce judicial resources would have been
expended as successive judges were forced to famliarize thensel ves
with the particulars of the case. A though the contenpt power is
designed to preserve a court's authority to conduct its business,
under the petitioner's theory each successive judge assigned to
this case would be faced with the dilemma of know ng that the
probable cost of exercising that authority would be ensuing
substitution, thereby hindering rather than furthering the court's
busi ness.

The language of the contenpt statute, the drafter's notes
acconpanying that statute, canons of statutory construction, and
concerns for judicial efficiency and integrity all suggest that a
contenpt proceeding is derivative of and attached to the principa
action in which it arises. Accordingly we affirm Chief Judge
Simanek's rejection of the petitioner's request for judicial

substitution.?®

15 Because we hold that the nonsummary contenpt proceeding

initiated against the petitioner is attached to and derived from

16
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By the Court.—TFhe petition for a supervisory wit is denied.

(..continued)

the previously initiated action against the petitioner, we do not
address the issue of whether the policy considerations informng
t he Bacon-Bahr |ine of cases would provide an additional ground for
denying substitution in this case. For further discussion of the
Bacon- Bahr |ine of cases, see State ex rel. Tarney v. MCornack, 99
Ws. 2d 220, 226-33, 298 N W2d 552 (1980) (stating that the Bacon-
Bahr series of cases establish a black letter rule barring the
statutory right to substitute a judge in a proceeding to nodify a
di vorce judgnent).

17
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